	Safeguarding Vulnerable Groups Act 2006:
Independent Safeguarding Authority Scheme Consultation

Consultation Response Form

The closing date for this consultation is: 20 February 2008
Your comments must reach us by that date.
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THIS FORM IS NOT INTERACTIVE. If you wish to respond electronically please use the online or offline response facility available on the Department for Children, Schools and Families e-consultation website (http://www.dcsf.gov.uk/consultations).
The information you provide in your response will be subject to the Freedom of Information Act 2000 and Environmental Information Regulations, which allow public access to information held by the Department. This does not necessarily mean that your response can be made available to the public as there are exemptions relating to information provided in confidence and information to which the Data Protection Act 1998 applies. You may request confidentiality by ticking the box provided, but you should note that neither this, nor an automatically-generated e-mail confidentiality statement, will necessarily exclude the public right of access.

	Please tick if you want us to keep your response confidential.
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	Name
	Robin Van den Hende

	Organisation (if applicable)
	Respond / Ann Craft Trust / Voice UK (three separate charities making a joint response)

	Address:
	Respond
Third Floor

24-32 Stephenson Way

London

NW1 2HD


If your enquiry is related to the policy content of the consultation you can contact the DCSF enquiry line on:

Telephone: 0870 000 2288
e-mail: info@dcsf.gsi.gov.uk
If you have a query relating to the consultation process you can contact the Consultation Unit on:

Telephone: 01928 794888

Fax: 01928 794113

e-mail: consultation.unit@dcsf.gsi.gov.uk
Please select the category that best describes you:
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	Local Authority
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	Local Safeguarding Children Board
	X
	Voluntary Sector
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	Education
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	Recruitment/HR
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	Self-employed
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	National/Professional Association/Union
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	Health/Care Sector
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	Parent/Carer
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	Other
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	Please Specify:



	


1 Do you agree with the proposals for refining the definition of vulnerable adults? If not, please explain why? (paragraphs 2.5 - 2.7) 

	X
	Yes
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	No
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	Not Sure
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	Comments:



	


2 Are you content with our proposed understanding of frequently? (paragraphs 3.4 - 3.6)

	X
	Yes
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	No
	[image: image16.png]



	Not Sure
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	Comments:



	


3 Are there situations other than those described in paragraphs 3.8 - 3.12 where children are ‘merely incidental’ to the provision of regulated activity to adults?
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	Yes (please explain)
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	No
	X
	Not Sure
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	Comments:


	


4 Do you agree with our proposals to include and exclude those forms of transport specified in paragraphs 3.24 – 3.25 as regulated activity? Do you have any further comments on these proposals?

	X
	Agree
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	Disagree
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	Not sure
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	Comments:



	


5 Do you agree that Children’s Centres should be classed as establishments under the SVG legislation in the same way as schools? (paragraphs 3.26 - 3.34). Are there any other settings that should be covered?

	X
	Agree
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	Disagree
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	Not sure
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	Comments:

We are not aware of other settings that should be covered.



	


6 Do you agree that endorsing organisations should be able to check ISA status of the groups specified in paragraphs 4.2 - 4.11?

	X
	Agree
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	Disagree
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	Not sure
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	Comments:



	


7 Do you agree that adoption agencies should be able to check ISA status on the groups set out in paragraph 4.12 - 4.17? Do you have any other comments on these proposals?
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	Agree
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	Disagree
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	Not sure
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	Comments:

We have no comments on this question.



	


8 Do you agree that it should be possible to check ISA status on the groups set out in paragraphs 4.18 - 4.21?
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	Agree
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	Disagree
	[image: image36.png]



	Not sure
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	Comments:

We have no comments on this question.



	


9 Are you content with our proposals relating to ContactPoint in paragraphs 4.25? Do you have any other comments?
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	Yes
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	No
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	Not Sure
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	Comments:

We have no comments on this question.



	


10 Do you agree that employers should be required to obtain an Enhanced Disclosure before employing a barred individual in controlled activity? (paragraphs 5.7 - 5.8)

	X
	Agree
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	Disagree
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	Not sure
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	Comments:

Our organisations believe that information contained in an Enhanced Disclosure will be highly relevant in employers’ assessment of the risk posed by employing a barred individual in a controlled activity.  This information will also assist employers in providing appropriate safeguards to allow a barred individual to work in a controlled activity safely and without risk to others.  
The value of this information to an employer is almost so self-evident that we would hope compulsion would not be required.  However, we fear that employers that are shoddy in their safeguarding practices, and / or who are taken in by a persuasive and dishonest job applicant, may not seek an Enhanced Disclosure.  Making it a requirement to obtain an Enhanced Disclosure in these circumstances is a fail-safe against poor practice.  It also highlights the importance of the information contained in an Enhanced Disclosure to effective risk assessments.



	


11 Are there good reasons for employers in controlled activity to have access to Enhanced Disclosures for individuals who are not barred and who are ISA-registered? (paragraphs 5.4 - 5.6). If so, for what purpose would the information on the Disclosure be used?

	X
	Yes
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	No
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	Not Sure
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	Comments:

Our organisations believe that if an employer has determined that they need an Enhanced Disclosure in order to decide whether to employ someone or to conduct a risk assessment, then they should be able to access this information.  This includes individuals who are not barred and who are ISA-registered.  It is necessary to trust employers’ understanding of the work done by their employees and the situations in which they work and to give these employers the information they need to safeguard their clients.
Due to the vast variety of workplaces and jobs in controlled activity, it is not possible for us to describe here all of the circumstances in which an employer might require an Enhanced Disclosure.  An example of information which an Enhanced Disclosure might reveal and which would be pertinent to controlled activity might be information relating to financial impropriety for a clerical job.


	


12 a) Do you agree that employers, before employing a barred person in controlled activity, should be required to conduct, make a record of and retain a copy of a risk assessment? (paragraph 5.9)

	X
	Yes
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	No
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	Not sure
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	Comments:

Our charities believe that this is an important safeguard to ensure the wellbeing of children and vulnerable adults.  We thank the Government for its commitment to introduce regulations with these requirements.



	


12 b) Do you agree that employers employing a barred person in controlled activity, should be required to ensure the person will be appropriately supervised? (paragraph 5.10)

	X
	Agree
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	Disagree
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	Not sure
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	Comments:

This is also an important safeguard and protective measure.  



	


12 c) Should the employer be required to record the supervision arrangements in the risk assessment? (paragraph 5.10)

	X
	Yes
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	No
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	Not Sure
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	Comments:

Recording the supervision arrangements in the risk assessment will make it more likely that appropriate supervision is carried out.  This is because this written record will allow the employer and / or individual managers to be held to account should this supervision not be provided, or be inadequately designed, and the barred individual commit an offence against a member of a vulnerable group.  A written record will also make ambiguity and misunderstanding about the nature of the supervision arrangements less likely.  


	


13 Do you agree that the employer should be required by regulations to obtain Enhanced Disclosures and repeat the risk assessment at set intervals? If so, how frequently should it be repeated? (paragraph 5.13)

	X
	Agree
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	Disagree
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	Not sure
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	Comments:

It is vitally important that an employer obtains an Enhanced Disclosure before employing a barred individual in a controlled activity and at suitable intervals after this individual has started employment.  Enhanced Disclosures will enable employers to conduct fully informed risk assessments relating to the employment of barred individuals in controlled activities.  As the consultation paper notes, regular Enhanced Disclosure checks and repeat risk assessments will also be the only way of informing employers if a barred individual (who is not ISA registered) has committed further criminal offences and / or has been the subjected of a referral to the ISA.  Therefore, there is a strong case for saying that an employer who does not regularly obtain Enhanced Disclosures on a barred individual working in a controlled activity may be placing vulnerable groups at risk and / or is failing in their duties to safeguard vulnerable groups.  
Without compulsion, our organisations think it likely that a minority of employers will fail to obtain Enhanced Disclosures for these individuals on a regular basis.  This may be because of inefficiency, oversight, a feeling that it is not a priority or that such regular checks are not necessary.  It is sad fact that we think compulsion is the only way to ensure that employers are not wilfully or accidentally ignorant of the level of risk in employing a barred individual.  
Enhanced Disclosures and consequent risk assessments should be conducted at intervals which are not too onerous for employers.  However, the interval should also be such that the time between a new criminal offence being committed by an individual and the next risk assessment is kept to a minimum.  Our organisations propose that the interval should be between six and twelve months. 
However, our organisations are deeply concerned with the idea that someone working in a controlled activity could commit a criminal offence against a vulnerable individual and their employer not become aware of this for months.  If someone raped a vulnerable person in January, it could, for instance, not be known about by their employer until June when a scheduled check was conducted.  The level of risk involved in this approach is just too high and we fear that it will just be a matter of time before an abuse scandal involving a barred individual working in a controlled activity occurs.  Instead of setting a period at which an Enhanced Disclosure must be obtained by the employer, we believe that it far simpler and safer for the ISA to inform the employer when new information, relevant to the safety of vulnerable people, (e.g. that a barred individual has been arrested) comes to light.  We strongly recommend to the Government that they find a way to make this happen.


	


14 Do you agree with our proposed phasing principles? Are there particular issues for certain sectors? (paragraphs 7.1 - 7.4)
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	Agree
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	Disagree
	X
	Not sure
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	Comments:

In general, we agree with the proposed phasing principles.  They appear proportionate and sensible.

Our one concern is in relation to the phasing in of controlled activity.  As we understand the proposal, the phrasing in of controlled activity would begin after the phasing in of regulated activity and so might not begin until up to five years after the start of the scheme.  The phasing in of controlled activity will inevitably take several years.  If the phasing in of controlled activity takes as long as the phasing in of regulated activity, then the phasing in of controlled activity might not be completed until ten years after the start of the scheme.  This is too long to leave vulnerable groups not fully protected by the Safeguarding Vulnerable Groups Act.  Crucially, such a time frame may provide an incentive for predatory abusers to move from regulated to controlled activities.
We ask that controlled activity be phased in simultaneously with regulated activity.  



	


15 Do you agree with the proposals regarding the checking arrangements for personnel suppliers including educational institutions? If not, why? (paragraphs 9.2 - 9.13).

	X
	Agree
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	Disagree
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	Not sure
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	Comments:



	


16 Do you agree with our proposals to retain existing statutory requirements for Enhanced Disclosures and not add any further requirements as part of the ISA scheme? (paragraphs 9.25 - 9.30)

	X
	Agree
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	Disagree
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	Not sure
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	Comments:



	


17 Should anything be added to our proposed understanding of harm? (paragraphs 10.3 - 10.5)
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	Yes
	X
	No
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	Not Sure
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	Comments:

The proposed understanding of harm is broad and so we imagine that it will apply in those situations in which it should apply.



	


18 Do you agree that the list at Annex G will capture all the information that the ISA would require to make barring decisions?

	X
	Agree
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	Disagree
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	Not sure
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	Comments:



	


19 a) At what stage in the ISA’s consideration process do you believe employers should be notified?  (paragraph 11.3)
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	Comments:

The legislative provision that employers will be notified that the status of a person who they have a registered interest in has changed will occur once the person is barred or has left the scheme is the only firm point at which an employer should be notified of a change in a person’s status.  It is the point at which information about the suitability of a person to work with vulnerable groups is definite.  

We believe that the issues are whether an employer can be informed prior to the ISA’s decision or the person leaving the scheme (a) that the ISA is considering a person’s status and (b) what information the ISA has received about the person.  It seems to us that these issues only arise where the source of the information about the person is not the employer or one of the person’s employers.  
Justice for the person concerned and ensuring the safety of vulnerable individuals are central considerations in respect of these issues.  Informing an employer as soon as information has been received, for instance, runs the risk of the person being suspended or fired by their employer prior to their case receiving fair consideration.  Equally, not telling the employer at the earliest opportunity that information has been received which indicates a person may be a serious risk to vulnerable individuals may leave vulnerable individuals at risk.

Our organisations suggest that the Government does not fix a stage prior to an ISA decision or a person leaving the scheme at which an employer should be notified.  Setting a fixed point for notification may place the ISA in the difficult position of having to act without regard to the facts of the case.  Instead, we suggest that the ISA be given the discretion to decide when to notify the employer prior to a barring decision or a person leaving the scheme.  This would allow the ISA to consider each case on its own merits and so avoid charges of arbitrary behaviour.  It would allow the ISA to notify the employer immediately if the ISA received information which indicated a person was a serious danger to vulnerable individuals.  Equally, it would allow the ISA to delay notification if the information was of minor concern or the facts were unclear.  


	


19 b) What information should the ISA pass to employers at this stage? (paragraph 11.3)
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	Comments:

Essentially, we recommend that the ISA have the discretion to pass to employers whatever information they consider to be pertinent for employers to conduct informed risk assessments.  Prescribing what information the ISA may pass to employers runs the risk of denying the ISA the ability to pass on relevant information and / or of requiring the ISA to pass on superfluous information that may infringe a person’s privacy.  



	


20 Please use this space for any other comments.
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	Comments:



	


21 Please let us have your views on responding to this consultation (e.g. the number and type of questions, was it easy to find, understand and complete etc.).
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	Comments:



	


Thank you for taking the time to let us have your views. We do not intend to acknowledge individual responses unless you place an 'X' in the box below.

Please acknowledge this reply  X
Here at the Department for Children, Schools and Families we carry out our research on many different topics and consultations. As your views are valuable to us, would it be alright if we were to contact you again from time to time either for research or to send through consultation documents?

	X  Yes
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No


All UK national public consultations are required to conform to the following standards:

1. Consult widely throughout the process, allowing a minimum of 12 weeks for written consultation at least once during the development of the policy.

2. Be clear about what your proposals are, who may be affected, what questions are being asked and the timescale for responses.

3. Ensure that your consultation is clear, concise and widely accessible.

4. Give feedback regarding the responses received and how the consultation process influenced the policy.

5. Monitor your department’s effectiveness at consultation, including through the use of a designated consultation co-ordinator.

6. Ensure your consultation follows better regulation best practice, including carrying out a Regulatory Impact Assessment if appropriate.

Further information on the Code of Practice can be accessed through the Cabinet Office Website: http://www.cabinetoffice.gov.uk/regulation/consultation-guidance/content/introduction/index.asp

Thank you for taking time to respond to this consultation.
Completed questionnaires and other responses should be sent to the address shown below by 20 February 2008

Send by post to: 

Consultation Unit
Department for Children, Schools and Families
Area 1A, Castle View House
East Lane
Runcorn
Cheshire WA7 2GJ

or by email to 
SVGAct-Policy.CONSULTATION@dcsf.gsi.gov.uk 

