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Forced Marriage (Civil Protection) Act 2007 – relevant third party [CP 31/07]

About you 

Please use this section to tell us about yourself. 

	Full name:  Robin Van den Hende

	Job title or capacity in which you are responding to this consultation exercise (e.g. member of the public etc.):   Policy & Campaigns Officer

	Date: 14 March 2008

	Company name/organisation (if applicable): Respond / Ann Craft Trust / Voice UK (three separate charities making a joint response).

	Address:  Respond

                 24-32 Stephenson Way

                 London



	Postcode:  NW1 2HD

	If you would like us to acknowledge receipt of your response, please tick this box 
	(please tick box) 

             X

	Address to which the acknowledgement should be sent, if different from above 


If you are a representative of a group, please tell us the name of the group and give a summary of the people or organisations that you represent.

The Ann Craft Trust, Voice UK and Respond are three learning disability charities that focus on abuse, crime and protection issues.  Although separate, we cooperate in our campaigns and in making representations on public policy.  This response to the consultation is therefore on behalf of all three charities.

Our organisations assisted Jo Swinson MP in raising the issue of the forced marriage of people with learning disabilities during debate on the Forced Marriage (Civil Protection) Bill.  We have also advised the Forced Marriage Unit on their revised guidance for social workers on forced marriages of vulnerable adults.
Voice UK supports people with learning disabilities and other vulnerable groups who have experienced crime or abuse. We also support their families, carers and professional workers. In addition, we provide training to criminal justice professionals on assisting vulnerable and intimidated witnesses and victims.  Kathryn Stone OBE, Chief Executive of Voice UK, is a member of the Government’s Victims’ Advisory Panel.
The Ann Craft Trust works with staff in the statutory, independent and voluntary sectors to protect people with learning disabilities who may be at risk from abuse.  We also provide advice and information to parents and carers who may have concerns about someone they are supporting.
Respond offers a range of services which provide emotional and psychological support to people with learning disabilities who have experienced trauma or abuse.  Our clients are often victims of sexual assaults and rape.  It also provides training and support to professionals and carers working with people with learning disabilities. 
Our charities are regularly invited to advise Government and criminal justice agencies on crime and protection issues relating to people with learning disabilities – for instance, we sit on the Metropolitan Police Service Safeguarding Adults Steering Group, on the Office for Criminal Justice Reform’s (OCJR) Race for Justice advisory group and on the Government’s Stakeholder Advisory Group on Sexual Violence and Abuse.  We also advised the OCJR on the review of Achieving Best Evidence.

I would be happy to meet with anyone from the Ministry of Justice to discuss in more detail our response, and the issue of the forced marriage of people with learning disabilities, if you would find it convenient.

List of questions for response

We would welcome responses to the following questions set out in this consultation paper. Please email your completed form to: Forced.Marriages@hmcourts-service.gsi.gov.uk or fax to: 020 7210 8681. Thank you.
	Question 1. In what circumstances is it appropriate for a third party to make an application on behalf of another? Are there circumstances where it is not appropriate?

	Comments: The focus of our response to this consultation is the forced marriage of people with learning disabilities.  This is a serious, but largely hidden, problem.  In our comments on the impact assessment, at the end of this document, we briefly set out the extent and nature the problem of people with learning disabilities being forced into marriage.   Such forced marriages have unique features and present particular challenges of which we hope the Government will take account in the implementation of the Forced Marriage (Civil Protection) Act.  

The Department of Health’s Valuing People White Paper defines learning disabilities as:

· “ A significantly reduced ability to understand new or complex information, to learn new skills (impaired intelligence), with;

· a reduced ability to cope independently (impaired social functioning);

· which started before adulthood, with a lasting effect on development.”

In relation to this consultation it is important to note that some people with learning disabilities communicate through means other than spoken language, for instance communication boards or Makaton (a form of sign language).  Some people with learning disabilities may speak in a way which is unique to themselves and which people who are unfamiliar with their particular way of communication may find hard, or impossible, to understand.  Reading and writing abilities vary greatly amongst people with learning disabilities, but there are some people with learning disabilities who will not be able to complete a form without assistance and some for whom completing such a form would be impossible.  It is also worthwhile noting that there is a higher prevalence of autism and mental illness amongst people with learning disabilities than amongst the general population.  People with learning disabilities therefore have particular support and communication needs.  However, we emphasise that people with learning disabilities are able to lead rewarding and fulfilling lives and often do so if provided with appropriate support.  It is particularly relevant to this consultation that it is noted (a) that people with learning disabilities have valid wishes and feelings (b) that in the vast majority of cases these wishes and feelings can be ascertained and (c) that the wishes and feelings of people with learning disabilities are worthy of full consideration and should be respected.  
We set out this information as people with learning disabilities will require assistance to make an application for a forced marriage protection order or will require someone to make the application on their behalf.   In the case of someone with mild learning disabilities, this assistance could involve someone explaining the process of the application in simple language, providing help with completing forms and providing assistance in communicating with the court.  Where a victim of forced marriage has moderate to extreme learning disabilities, they will require someone to make an application on their behalf.  The type and level of assistance required will vary and should be provided according to the needs of individuals, but it should always be offered.
Our organisations believe that it is appropriate for a third party to make an application on behalf of a victim with learning disabilities.  In some cases of forced marriage of people with learning disabilities, an application is unlikely to be possible without it being made by a third party (either by a party with the permission of the court or a relevant third party).  Further, where there are questions over the capacity of a person with learning disabilities who has been a victim of forced marriage, the Mental Capacity Act should be used to determine capacity.  It is important to note that the Mental Capacity Act states that consent to marriage can not be given on behalf of someone lacking the capacity to consent to marriage.  Therefore, third party applications are very appropriate in cases where someone without capacity has been married and could be considered an option of first resort.  However, there are circumstances which may make a third party application on behalf of a person with learning disabilities inappropriate and these should be guarded against.  
It is important to remember that there is a long history of decisions being made about people with learning disabilities without regard to their wishes and feelings.  This paternalism has often been founded on beliefs about the inability of people with learning disabilities (a) to understand situations (b) to have legitimate wishes and (c) to express their wishes.  Much has changed in recent years, and the Mental Capacity Act provides a useful guide to people’s capacity of make decisions.  However, this paternalism exists amongst some professionals and, even if it is well-meaning, it is inappropriate.
It is also important to remember that some people believe that all people with learning disabilities are unable to marry, are unable to form their own families and are unable to have consensual sexual relationships.  These outdated and inaccurate beliefs continue to lead to people with learning disabilities (who have capacity) being denied their rights to marriage and a family life.  
Therefore, it is necessary to guard against the assumption that just because one of the parties has learning disabilities, the marriage must be a forced marriage.  It is also necessary to guard against applications made by relevant third parties who have assumed that their application is in the best interests of a person with learning disabilities.  These are points to which we return in our answer to question 6.  However, in summary, it is our view that it will be inappropriate for a relevant third party to make an application on behalf of someone with learning disabilities (who has capacity) without regard to their wishes and feelings where these can be safely and practically ascertained.

 As a general point, people with learning disabilities are likely to find the experience of forced marriage confusing and traumatic, particularly if crimes have been committed in association with the forced marriage.  People with learning disabilities may have less of an ability to cope with the repercussions of a forced marriage, including their own emotions and feelings.  Relevant third parties must be sensitive to this in considering whether to make an application and should, in every case, consider what support can be provided to victims with learning disabilities and their families.  


	Question 2. Are there any other circumstances when it is appropriate for a third party to make an application on behalf of a child under 16? Are there circumstances where it is not?

	Comments:     


	Question 3. Which type of person or organisation do you think should act as a relevant third party? Please give reasons to support your answer.

	Comments:     Effectively dealing with a case of forced marriage will require multi-agency cooperation and a coordinated response.  This is particularly true where the victim has learning disabilities as they are likely to have additional support needs.  While an application from a relevant third party may need to be in the name of one person or organisation, we hope that any guidance issued under the Act states the importance of joint-working.
We suggest that all local authorities be listed as relevant third parties.  Local authorities have statutory and regulatory responsibilities in relation to children and vulnerable adults which listing will assist them to carry out.  Their social services departments are also well-placed to be the first agency to become aware of forced marriage cases, to gather information, to assess this information and to provide / commission support services to victims.  
All of the 42 police forces in England and Wales should also be listed as relevant third parties.  We suggest this as police forces may find forced marriage protection orders a useful part of a package of measures (including prosecutions for criminal offences associated with forcing someone to marry) to deal with a case of forced marriage.  This is particularly true if a police force is providing protection to a victim of forced marriage and believes that a forced marriage protection order can assist in safeguarding the victim.
We also recommend that certain non-governmental organisations be selected to act as relevant third parties.  These NGOs should be selected by the Government for their work on the issue forced marriage and the assistance they have been shown to provide to victims.
Our organisations highly recommend that Independent Mental Capacity Advocates (IMCAs), as provided for under the Mental Capacity Act, be listed as relevant third parties.  Although IMCAs are generally not available where a person lacking capacity has family or friends to represent their interests, IMCAs are available in adult protection cases.  Therefore, for instance, an IMCA could represent the interests of a person with learning disabilities who lacks capacity if they are being subjected to domestic violence by their family.  As the forced marriage of people with learning disabilities or other vulnerable adult is highly likely to be an adult protection matter, IMCAs can and should be used for these victims if they lack capacity.  We believe it would be very appropriate and useful to list IMCAs as relevant third parties because of their statutory responsibilities to represent the best interests of people lacking capacity and the provisions of the Mental Capacity Act in relation to marriage.

Lastly, and obviously, we suggest that the Forced Marriage Unit be listed as a relevant third party because of its work on this issue and because it is the agency that assists victims overseas.


	Question 4. Which type of person or organisation do you think should act as a relevant third party for children under 16? Please give reasons to support your answer.

	Comments:     Please see our answer to question 3.


	Question 5. Based upon your answers to questions 3 and 4, what type of funding or resources would a relevant third party need?

	Comments:     In our answer to question 8 we make recommendations in relation to the provision of intermediaries to assist children and vulnerable adults in forced marriage protection order cases.  As part of this answer we note the issue of who will pay for the provision of such special measures and we ask that this part of our answer to question 8 be noted here.


	Question 6. What safeguards should there be for a victim to ensure that the relevant third party acts in their best interests?

	Comments:     Further to our answer to question 1, we believe that safeguards are necessary to prevent paternalistic applications to be made which have little or no regard to the wishes and feelings of victims.  Therefore, in keeping with the spirit of the Act, we recommend that relevant third parties should be required to make every appropriate, practical and safe effort to ascertain the wishes and feelings of victims.  They should also be required to take account of these wishes and feelings in making decisions about whether to make an application and in how they pursue an application.  However, our organisations believe that a blanket requirement to obtain the consent of the victim is impractical and may endanger the victim.  
An additional safeguard would be to require relevant third parties to take whatever steps are safe and practical to explain to victims why an application is being made and what the consequences of an application may be.  Further, that the relevant third party be required to facilitate the participation of the victim in the court process where it is appropriate and safe to do so.  A local authority might, for instance, meet such a requirement by providing a victim with learning disabilities with transport to court and a speech and language therapist to assist them in understanding court proceedings.
In cases involving the forced marriage of people with learning disabilities and other vulnerable adults we believe that an independent, professional advocate for the victim would be a highly effective way of ensuring the victim’s best interests.  Independent advocacy is important for all vulnerable adults forced into marriage as they may need support to express their views and relate what has happened to them.  An advocate can ensure that a vulnerable adult receives the information and resources necessary for their rights to be upheld.  Crucially, advocates can help the vulnerable adult who has difficulty making decisions or communicating to participate as fully as possible in any court process.  The Government’s Valuing People White Paper noted the value of independent advocacy:
“Effective advocacy can transform the lives of people with learning disabilities by enabling them to express their wishes and aspirations and make real choices.”

In the refresh of this white paper, Valuing People Now, the Government states that:

“All public bodies have a responsibility to listen and respond to the voice of people who use services and so need to invest in ways (like advocacy) of making this possible.”

We recommend that relevant third parties be required to refer people with learning disabilities and other vulnerable adults to independent, professional advocacy services.  Furthermore, that relevant third parties should be required to pay for the service of such an advocate if potential victims are unable to meet this cost.  In cases where it is impossible for the advocate to communicate with the victim (e.g. if the victim is overseas), this requirement should not apply.
Further to this point and our answer to question 3, we recommend that IMCAs be called in to safeguard the best interests of victims who lack capacity.  

Our organisations believe that ensuring courts can communicate effectively with victims is a vitally important safeguard to ensuring relevant third parties act in the best interests of victims and we address this point in our answer to question 8.


	Question 7. Are there any other safeguards required for a relevant third party acting on behalf of children aged under 16? 

	Comments:     We have nothing to add to our answer to question 6.


	Question 8. How can we adapt our court administration to meet the needs of those who use the Act?

	Comments:     Section 63A(3) of the Act places a requirement upon courts to have regard to the person’s wishes and feelings “so far as they are reasonably ascertainable” and as the court “considers appropriate in the light of the person’s … understanding”.  We heartily welcome this provision of the law as a valuable and just safeguard for victims.  In applying this provision, the emphasis must be on taking steps to enable courts to ascertain and appreciate the wishes and feelings of vulnerable victims, including those with learning disabilities.  We would be gravely concerned if a court simply decided that a victim did not understand and so did not consider their wishes and feelings.  Unfortunately we fear this may happen in some cases involving people with learning disabilities.  It is common for professionals to assume that people with learning disabilities are incapable of communicating their wishes and feelings and / or can not understand what is going on.  This assumption leads to a vicious circle in which professionals do not take steps to understand how a person with learning disabilities communicates and so do not communicate with them in a way which enables the professional to realise they understand the situation and are trying to express legitimate wishes and feelings.  It is of the utmost importance that court administration is adapted to take account of these factors.
We highly recommend the provision of the special measures, as available under the Youth Justice and Criminal Evidence Act 1999, for children and vulnerable adults (including people with learning disabilities) in forced marriage cases.  In particular, we urge the provision of intermediaries to assist courts in communicating questions to victims and in understanding victims’ replies.  The provision of intermediaries is vitally important if courts are to fulfil their obligation to have regard to a person’s wishes and feelings.  It is also vitally important if victims are to give their best evidence and understand proceedings.  The provisions of the Youth Justice and Criminal Evidence Act 1999 obviously do not apply to the civil courts in which forced marriage protection order cases will be heard.  While we fully understand that judges in civil cases have an inherent power to make orders and give directions for the provision of assistance to witnesses in giving evidence, we are concerned that judges will not use this inherent power in forced marriage cases unless robust steps are taken to encourage them to do so.  
This concern is based on Home Office research into the application of special measures in criminal cases which found that:
“Approximately one-third of respondents also said that either prosecution counsel or the judiciary were resistant to special measures and preferred evidence to be given in the traditional way with the witness receiving no assistance.”

It also found that:

“Many judges believe that video recorded evidence and the live television link are less effective than the giving of evidence ‘live and in the flesh’.  This is probably due to a belief that these methods of giving evidence reduce its impact on juries, although this is not supported by the research evidence...”

This is partly accounted for by misunderstanding and lack of knowledge about the role and value of special measures – from our experience and the results of a study by the Ministry of Justice, this certainly appears to be the case in relation to intermediaries.

“…while those with direct experience of intermediaries were almost all very positive, some others encountered pre-judged or misunderstood the intermediary role.”

Some members of the legal profession misunderstand the role of intermediaries, viewing them as encroaching on the traditional roles of lawyers and judges.   If this is the situation in criminal courts, where special measures are enshrined in statute, then we fear for their application in civil courts where they are more reliant on judges’ discretion.  Particularly as we imagine that judges in civil courts will have far less experience of intermediaries than their counterparts in criminal courts and so, on the basis of the above study, will be more likely to be resistant to the use of intermediaries.
These views in the legal profession are deeply unfortunate, particularly in light of the very positive impact which special measures have been found to have.  

“Vulnerable and intimidated witnesses who used special measures were less likely than those not using such measures to feel anxious or distressed overall.  A third of vulnerable and intimidated witnesses who used special measures said they would not have been willing and able to give evidence without the availability of these measures”.

In addition to this Home Office research, a Ministry of Justice study notes that:

“… an increased proportion of cases involving VIWs are now resulting in offenders being brought to justice which would not have occurred before the special measures.”

Similarly, a Ministry of Justice study of the intermediary pathfinder areas has demonstrated the value of intermediaries in helping vulnerable and intimidated witnesses give evidence.

“Feedback from witnesses and carers in trial cases was uniformly enthusiastic.  Carers felt that intermediaries not only facilitated communication but also helped witnesses cope with the stress of giving evidence.  Appreciation of the role was also almost unanimous across the judiciary and other criminal justice personnel …”

Our organisations assisted Jo Swinson MP to put forward an amendment to the Forced Marriage (Civil Protection) Bill to ensure the provision of intermediaries for children and vulnerable adults forced into marriage.  This amendment received support from MPs from all three main parties but was withdrawn following an assurance from the Minister that:

“An early task for us is to discuss with the president of the family division the possibility of his issuing a practice direction to promote the effective handling of such cases in courts that have jurisdiction over such cases.  A key element of such a practice direction is to set out what special measures are available to assist vulnerable witnesses in giving evidence.”

We are not aware of whether this practice direction has been issued, but, if it has not, we hope that it will be soon.  To ensure the success of this practice direction, we highly recommend that training is provided to civil court judges on the value of special measures generally and in forced marriage cases.  Our organisations also highly recommend that any guidance issued under the Act note the value of special measures for meeting the needs of victims and advocate that they are used in appropriate cases.  The provision of special measures can make a huge difference to whether the needs of victims are met.
One issue that will have to be addressed in the provision of intermediaries in forced marriage protection order cases is who pays for the intermediary.  We believe that it is the responsibility of the state to ensure witnesses and victims are able to give their best evidence in court.  Therefore, our organisations strongly believe that the cost of providing an intermediary in forced marriage protection order cases should be borne by public bodies, be that the courts or public bodies acting as relevant third parties.  Whatever arrangement might be chosen for paying for intermediaries, it is imperative that the need to meet this bill does not discourage the use of intermediaries and so disadvantage victims.  We therefore highly recommend that non-public individuals or bodies (e.g. victims, NGOs acting as relevant third parties, friends) not be required to meet the cost of providing intermediaries or any other special measure.

We also ask for information and materials on the Act to be made available in accessible formats, for instance, easy read, Braille and audio CD.  This will help all victims to understand what is happening and what their rights are.  As the Valuing People Now white paper notes:
“Providing accessible information is essential if people are to have choice and control over their lives and is an implicit expectation of the Disability Discrimination Act.  Government will work to improve its performance in this area and expects all other public, voluntary and private bodies to do the same …”

In addition, it is important to adapt court administration to ensure the scheduling of court hearings takes account of the needs of children and vulnerable adults.  All too often in criminal trials a vulnerable victim or witness is left waiting for hours to give evidence, possibly having to attend court over several days before they are actually called to appear.  Vulnerable victims and witnesses may also find themselves expected to give evidence for a period of time which is uncomfortable, distressing and does not take account of their care needs.  This can only lead to a reduction in the quality of their evidence.  Hearings must be scheduled for times which suit the needs of victims and victims must be called promptly after the time they have been told to expect to give evidence.  Sufficient time must also be left for victims to take breaks.  Poor practice in respect of these matters is too common and we urge the Government to address these issues in guidance and training.


Comments on Impact Assessment

Ann Craft Trust, Respond and Voice UK have several comments and suggestions on the interim impact assessment which appear at the end of the consultation paper. 

6. Options

Our organisations believe that the provision of third parties is vitally important to ensure children, people with learning disabilities and other vulnerable adults are able to gain the protection of the Act.  These are victims for whom making an application themselves may be difficult or even impossible.  These victims may also lack the wider social networks who are able to identify their forced marriage and take an application on their behalf.  Making provision for third party applications will facilitate the provision of assistance to these groups and make a good outcome for them more likely.
7. Risks

In our answers to questions 1, 6 and 7 we address some of the risks associated with third party applications and offer suggestions for safeguards.
Annexes: Equality Impact Assessment

The forced marriage of people with learning disabilities is a hidden problem.  Through this equality impact assessment as well as guidance and regulations issued under the Act, we believe the Government has an excellent opportunity to draw attention to this problem and to tackle it.  We urge the Government to take this opportunity and to begin by amending the equality impact assessment to take account of people with disabilities and people with learning disabilities in particular.  As the forced marriage of people with learning disabilities is a problem unfamiliar to most people, we provide a summary below of the incidence and nature of this problem.  

From our contact with professionals it is clear that forced marriages of people with learning disabilities are far from rare and are likely to make up a notable minority of the cases of forced marriage that occur every year.  There is a higher prevalence of learning disabilities in South Asian communities and, as the Forced Marriage Unit has noted, the majority of cases of forced marriage reported in the UK involve South Asian families.  A report prepared for the Department of Health stated that:

“The prevalence of learning difficulties in South Asians aged between 5 and 32 is up to three times higher than in other communities (Azmi et al 1996c).  Lower rates of prevalence in under-5s are likely to be a result of South Asian children failing to be diagnosed until school age (CVS 1998).  Of the South Asian families caring for family members with learning difficulties, 19 per cent had more than one member with a learning difficulty.”

“The higher prevalence of learning difficulties in South Asian communities has been linked to high levels of material and social deprivation.  These may combine with other factors such as poor access to maternal health care, misclassification and higher rates of environmental or genetic risk factors.”

This correlation and the anecdotal information we have received from professionals was reinforced during the debate on the Forced Marriage (Civil Protection) Bill by statements from Parliamentarians. Dominic Grieve MP stated:

“There is a school in my constituency for children with learning disabilities.  I am afraid that there is a consistent pattern of girls being removed at the age of 16 to be sent to the Indian subcontinent – if that is where they originate from – to be married, even though many of them probably have little understanding of what it is they are going to do.”

Ann Cryer MP also stated that:

“Over the years, I have been involved in some very upsetting interviews with families putting pressure on me to allow their son or daughter to bring in a spouse from the subcontinent.  They said that they wanted the spouse to take care of their son or daughter.  I can understand their problems, but to meet the young boy or girl who clearly did not know what was going on was upsetting, so I should welcome anything that can help young people in such situations.”

Unfortunately, our organisations are not aware of any prevalence data on forced marriages involving people with learning disabilities or else we would provide this information here.  However, this lack of data is itself part of the problem and evidence of its nature.  We suspect that the lack of data is a consequence of under-reporting by victims, lack of data collection by public bodies, failure to identify victims with learning disabilities and little commissioning of research due to the poor awareness of the problem.

As the existence of forced marriages of people with learning disabilities may be hard to comprehend for someone unfamiliar with this problem and unfamiliar with the field of learning disabilities, we offer a brief explanation of the motivations behind these forced marriages.  A person with learning disabilities may be forced into marriage for the same reasons as someone without learning disabilities, for instance, to ensure family honour.  However, there are other reasons that may play a part and which are unique to forced marriages of people with learning disabilities.  As the parents of a person with learning disabilities get older they may fear that they will be unable to continue to care and support their son or daughter.  They may view marriage as a means of ensuring continuing financial support, accommodation and care.  People with learning disabilities are also sometimes forced into marriage as a means of assisting a claim for residency or citizenship and the people with learning disabilities may be divorced after such a claim has been successful.  In such cases, a person with learning disabilities may be perceived as someone who is less likely to object to the marriage.  In addition, in some South Asian and African cultures there is a belief that marriage will “cure” learning disabilities.  

It is also worthwhile noting that even in cases where a person with learning disabilities agrees to a marriage, they may be unaware of all that marriage involves.  In particular, people with learning disabilities may never have received sex education and have little or no understanding of sex.  Furthermore, they may have no understanding that marriage involves sex.  As their spouses are likely to expect a sexual relationship (and there may be expectations regarding children coming from the marriage) a person with learning disabilities in this situation may find themselves a victim of repeated rape.  

Victims of forced marriages with learning disabilities will require assistance if they are to apply for a forced marriage protection order.  It is quite possible that some people with learning disabilities will be unable to apply for such an order themselves even with assistance.  Victims with learning disabilities will certainly need help during the court process to understand what is going on and to communicate their wishes and feelings to the court.  It is for these reasons that we have asked in our response to this consultation that the Government take steps to ensure the rights and needs of victims with learning disabilities are upheld.

Our organisations would like to emphasis that people with learning disabilities, who have capacity as understood under the Mental Capacity Act, are entitled to marry and are entitled to enter into arranged marriages.  People with learning disabilities are likely to require support prior to, and after, marriage, but we appreciate that this is not an issue for this consultation.
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